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IN THE UNITED STATES DISTRICT COURT

FOR THE ZASTERN DISTRICT OF LOUISIANA

B ' . BATON ROUGE DIVISION

UNITED STATES CF AMERICA,
. Plaintiff,

vs. .

- STATE OF LOUISINN\: . NO. 2548 :
JINAIE H. DAVIS, C. C. AYCTOCK, .
J. THOMAS JEWEL, AS MEMBERS OF TEE .
BOARD OF REGISTRATION OF THE STATE OF . )

3 . LOUISIANA, and EUGH E. CUTRER, JR., . ,#:

; DIRECTOR AND EX OFFICIO SECRETARY . 9%/ é
3 OF THE BOARD OF REGISTRATION GF TGE

» STATE OF LOUISIANA, ‘

' Defendaats.
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Attorneys for Plaintiff:

Robert P. Kennedy,
Burke Marshall,
Icuis Lacour,
Jchn Doar.

Attorneys for Defendants:

Jack P. F. Gremillicn,
Carroll Buck,

Harry J. Kron,

Henry Rouberts,

Weldon Ccusins,

Johr. Jacksca,

Thomas W. McFerrin.

Before WISDOM, Circuit Judge, and CHRISTENBERRY and WEST, District
Judges. ' : .
WISDOM, Circuit Judga: | '

E ' Thera is a wall between registercd vuters and unre-

gistercd,aeligiblae Negro voters im Leuisizna. The wall is the State

TERda A

constitutional requirement that an applicant for registraticn
*understand and give a rcascnable interprotation of any saction” of
the Constitutions of Louisizna and of the United States. It is not

‘tbe only wall; but since the Supremas Court’s Cicmwlishment of the

whiteo primary, the interpretation test has been the highast, best-
' b §
guarded, most effective barrier to Negro voting in Louisizana.
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ﬂhép a Louisiana citizen secks to register, thé’Parish

Registrar of Voters may ask the applicant to interpret the pro;v“
visidn,"The Supreme Court and the Court of Appeal, and each of
the judges . . . may also in 2id of their respective jurisdictionms,
eriginal, appellate, or supervisory, iésgaryzits of mandamus,
certiorari, prohibition, quo warranto, and all other needful_Qrits'.
Or, the registrar may atk the applicant to interpret a less geéh-
nical but more difficult provision, constitutionally, such as,
"Every person has the natural right to worship Goé according to
the dictates of his own conscience?‘ In giving this test, the
registrar selects the constitutional section and he must be satis-
tieé with the éxplanation. In many parishes, the registrar is not
easily satisfied with constitutional interpretations from Negro
applicants.

We hold, this wa11>dividing 8 single electorate must
come down. The_undetstanding clause or intéerpretation test is
Bot a literacy requirement. It has no rational rclatioh to
measuring the ability of an elector to rezd and write. It is a
test of an elector's ability to interpret the Louisizna and
United States COnstitutions.'COnsidering this law in its histori-
cal setting and considering too the actuzl operation and ines-
capable effect of the law, it is evident that the test is a

sophisticated scheme to disfranchise Negroes. The test is uncon-

stitutional as written and as administerad.
’ X.
United States brings this action against the State of

Louisiana and tho directors and members of the Louisiana Board
of segistration. When an official of the State or of a sub-
division of the State is found to-haﬁe discriminated agzinst
United States citizens in violaticn of 42 U.S.C.A. 1971(2), “the
act or practice shall ba deemad to have been that of the State

-2~




7 AP

and the State may be joined as a party defendant". 42 U.S.C.A.

"1971(e). Sce United States v. Dogan, 5 Cir. 1963, 314 r.24 766,

771; Kennedy v. Lynd, 5 Cir. 1962, 306 F.2d 222, 228, cert.

den'd 1963, 371 U. s. 952.

The State and its agent, the Board of Registration,
have the power and duty to prescribe rules and regulations
géverning the adwinistration of voter qualification laws in
Louisiana.3 The Board has the power éo remove at will any Parish
Registrar of vOters.4

The court has jurisdiction under'42 U.s.C.A. 1971, 28
U.S.C.A, 1345, and 28 U.S.C.A. 2281, Since the suit challenges
the validity of provisions of the State Constitution and certain
statutes and presents substantial consti:utional Questions, it
1s a proper case to be heard by a three-jucée court. 22 U.S.C.A.
2281, |

I1.

Under the Constitution of Louisiana, registration,
which 1s a prerequisite to voting in any election, La. Const.
Art. 8, 8 1(b), is conducted in each parish by a registrar of
Yoters. Except in Orleans Parish, the registrar is appointed
by the police jury or other governing body of the parish. La,
Const., Art. 8, § 18; L.S.A.-R.S. 18:1? Percanent registration
is mandatory fbr parishes containing a municipal corporation of
wore than 100,000 population, and optional for other parishes.
L.S.A.-R.S. 18:231, 249. |

The Constitution of Louisiana, Article VIII, Section
1(d), as amended in 1960, provides, im part:6

Be [a voter/ shall ba a person of good character and
reputation, attached to the principles of the Consti-
tution of the United States and of the State of Louisiana,
and shall be able to understand and give a reasonable

- interpretation of any section of either Comstitution when
' 3




read to him by the registrar, and he must be well dis-
posed to the good order and the happiness of the State of
Louisiana and of the United States and must understand
the duties and obligations of citizenship under a
republican form of governmont. (Emphasis added.)

Title 18, Section 35 of the Louisiana Revised Statutes brovides,
in part:

Applicants for registration shall also be able to

read any clause in the constitution of Louisiana or

of the United States and give a reasonable inter-

pretation thereof.
The United States'ACtacks the understanding and interpretation
requirement as violative of 42 U.S.C.A. 1971, the Civil Rights
Act, and of the Fourteenth and Fiftecenth Amendments to the
Constitution of the United States.

I1I.

A. There is no license for the loose statement that
under our constitutional system ﬁhe qualification of voters is
"axclusively" committed to the States. More accurately, the
States, under Article 1, Section 2 of the Constitution and
the Seventeenth Amendment, are frece to establish voting qualifi-
cations =~ but only if the qualifications do not transgress the
United States Constitution. Ex parte Clarke, 1879, 1C0 U. S.
399, 25 L. Ed. 715; Lassiter v. Morthampton Couﬁty Bd. of
Blgctions, 1959, 360 U. s. 45, 79 s. Ct. 985, 3 L. Ed. 2d 1072.
The books are filled with examples of state election laws and
practices found to transgress constitutional guaranties. Guinn
v. United States, 1915, 238 U, S. 347, 35 §. Ct. 926, 59 L. Ed.
1340; Lane v. Wilson, 1938, 307 U. S. 268, 59 s. Ct. 872, 85
L. Ed. 1281; United States v. Classic, 1941, 313 U. s. 299,

61 s. Ct. 1031, 85 L. Ed. 1368; Davis v. Schnell, 1949, S.D.
Ala,, 81 F. Supp. 872, aff'd 336 U. S. 933, 69 S. ct. 749, S$3
L. Ed. 1093, In United States v, Classic, a Louisiana casa,

the Supreme Court, in sustaining federal indictments against
o4 -




state election officials for falsély certifying returns in a

congressional election, said: =~

"While, in a loose sense, the right to vote for repre-
sentatives in Congress is sometimes 'spoken of as a

right derived from the states, /citations omitted/ this
statement is true only in the sense that the states are
authorized by the Comstitution, to legislate on the
subject as provided by § 2 of Art. I, to the extent that
Congress has not restricted state action by the exercise
of its powers to regulate elections under § 4 and its
wore general power under Article I, § 8, clause 18 of
the Constitution 'to make all laws which shall be
necessary and proper for carrying into execution the Forc-
going powers.' See Ex parte Siebold, 100 U. §. 37;

Ex parte Yarbrough, supra, 663, 664 . ., .*

In ex parte Yarbrough, 1884, 110 U. S. 651, 663, 4 5. Ce. 152,
28 L. Ed. 274, cited in Classic, the court stated: ﬂ[i7t is
h&t true . . . that electorsbfor members of Congress owe their
right to vote to the State law in any sense which makes the
exercise of the right to depend exclusively on the law of the
Staﬁe."

B. Three provisions of the Unitad States Constitution
deny plenary and exclusive power to the States to determine
what'. are reasonable voting requirements and give special pro-
tection to a citizen against discrimination in the élcctoral
process. Two are mandates cxpressly prohibiting discriminatory
state action and the third i{s an affirmative grant of power to
the United States.q The first and most important is the Fifteenth
Amendment. It is clearly and simply expressed: "The right of
citizens of the United States to vote shali not be denied or
abridged by the Unitod States or by any state on account of race,
eolor, or previous condition of scrvituda®, Uncgmplicaced by
phrases fraeighted with history back to Magna Carta, the Pifteenth
Amendment imposes on courts the unshirkable duty of inquiring
into legislative purposa and striking down a fair-gceming law
that, "on account of race”, is in fact a discriminatory device
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. t;: deprive Negroes of their vote. "“The Fifteenth Amendment . . .
~¢1ear1y shows that the right of suffrage was considered to be of
supreme importance to the National Government, and was not
intended to be lefc withih the exclusive control of the States.”
Ex parte Yarbrough, 1884, 110 U. S. 651, 4 S. Ct. 152, 28 L. Ed.
274,

Second, the Fourteenth.Amendment prohibits discrimi-
natory voting qualifications under ;he "equal protection'" clause.
Nixon v. Herndon, 1924, 273 U. S. 535, 47 S. Ct. 446, 71 L. Ed.
759. As the Supreme Court stated in another context: This is
"a more explicit safeguard of prohibiﬁed unfairness than 'due
frocess of law' . . . But , . . discrimination may be so unjusti-
fiable as to be violative of due process. . . . Liberty under law
extends to the full range of conduct which the individual is free
to pursue, and it cannot be restricted except for a proper
governmental objective." Bolling v. Sharpe, 1954, 347 U. S. 497,
74 s. ct. 693, 98 L. Ed. 834.

Third, Article 1, Section 4 of the Comstitution
empowers Congress to "maké or alter" the "times, places‘and
manner of holding elections for Scnators and Representatives
« o o prescribed in each State by the legislature thereof."7
Such Congressional authority extends to registrationm, a phase
of the electorai process unknown to the Founding Fathers but
today a critical, insceparable part of the elactoral process
which 1is of special interest to the United States, since
reglstration to vote covers voting in national as well as in
local slections. In Ex parte Siebold, 1280, 100 U. S. 371, 25
L. Ed. 715 the Supreme Court reliad om Article 1, Section 4, in
tu;caining a statute providing, among other things, for federal
registrars, suparvisors, in registration offices. Secz also In xo




Supervisors of Election, C.C.D.Ohio 1878, 23 Fed. Cas. 430
(No. 13628). In United States v. Manning, W.D.La. 1553, 215

F. Supp. 272, 277, this Court upheid the registration pro-
visions of the Civil Rights Act of 1560: “/N/ohting in the
language or history of the Tenth Amendment gives the State
-@xclusive sovereignty over the electoral pProcesses against the
“Federal government's otherwise constitutional exercisz of a
power.® Sece MECulloch v. Haryland,.1819, 4 Wheat. 316, 4
L. Ed. 579 and United States v. Darby, 1941, 312 U. s. 100,
124, 61's. ce. 451, 85 L. Ed. 605,

The "mecessary and proper™ clause, aArticle 1,
éection 8, Clause 18, gives Congress full 2uthority to legislate
under Article i, Section 4 (or any other constitutional grant |
of power); the Fourtecnth Aoendeent, Section 5, specifically
grants power to Congrass to pass Yappropriate legislatioa® to
prevent the denial of equal protection of the lavws; the Fifteenth
Amendment, Section 2, spacifically grants power to Congress to
pass “appropriate legislation" to gucrantez that the right to
vota shall not be abridged on account of race. Ex parta
Virginia, 1879, 100 U. s. 339, 25 L. =d. 676, makes it clear
that the "appropriate legislation” clause of the Fourteenth
and Fifteenth Amendments is as broad as the Ymecessary and
proper clause”, as construed in McCulloch v. Maryland, 1893, 17
U. S. (Wheat.) 316. The Supremacy Clause, article VI, sub-
ordinates any conflicting state legislation to congressional
legislation. The totality of imblied powers these scctiong
8rant to Congress are full authority for Congress to enact the
- Civil Rights Act or other appropriate legislation to regulate
elections (including registration) under Article 1, Section 4,
and to protect the integrity of the electoral process under the
Fourteenth and Fifteenth Anondments. United States v. Classic,
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13.1, 313 u.s. 299, 31 s. Ct. 1.31, &5 L. B3, 13u3; Burroughs E

V. United States, 193+, 29. U. S. 53¢, 354 S. ct. 287, 75 L. EQ.

43+; Ex parte !axhrougﬁ, laz24, 11. UO.s. 51,583, 4 S.Ct.152,
25 L. Ed. 274.

C. "It hos been said [more oftea in the past than in
Tecent yezrs, we ‘interpolote] that when the mesaiang of lzaguzge is
Plain we ore 1ot to rcsort to evideace to rzise Couubts. This jis
rather an axiom of expericnce than 3 r;le of lew cad Joces act
preclude comsileratioa of Persuasive evilence if it exists®.
Buston Send and Grovel Eb. v. Uaitel States, 1922, 2.3 U.s. .1,
42, 49 8. Ct. 52, 73 L. EB3. 11, (Holmes, J.) “of coursa cne
begins with the words of ¢ statute to ascertaia its meaaiag, sut
One does not enl with them". Messachusetts Bunling & Iaxs. Co.

v. United Statcs, 1950, 352 U, s, 128, 133, 77 s. Ct. 1lve, 1
L. E3. 23 129 (Frankfurter, J. Jdissentiua).

In ¢oing beywnl! tac veriszl surface of the Louisizas
iaterpretzstion test, wc hove sought te esechow iaquiry into metive.
A fcdcral court's PTUPRr rispoct for the State 2.l the Juiiciery's
due regard for the legislative Precess, omoag other reesons,
cuvmpel this restraint. Cender compels the almissica hcwevcer that
in this ca2se the liac Setween the wmotive of the lowmakers aald the
2urposc of low is Slurrcld. Blur or not, the court czaast crry
out its judicizl fuactioa of giving cffcet tu thc legyislative
inteat, ur, wa thc other hanl, of iavelilating the law for
rczsons fair to the fremors, without first Jdetermining the pur-
Povse uf the law. In this scasc, purpose earrics the meeniag of
Coka's “true rezsoa” for the low in tﬁa light Cf ths situcticn
ot which it is aimeo2z. “(L]l>ws zre not akstract Prepegsitionsg.
They 2re expressions of belicy arisiag cut of specific situztiuag
2al addrassed to tho attainment of perticular cals. . . . An2
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80 the rottom problem is: Whet is below the surfece of the words
. aad yet fairly a part of them?” Prankfurter, Some Reflections
oa the Readiang of Statutes, 47 Col. L. Rev. 327, 333 (1947).
Purpose thean, that is, the "true reason” for the lew, determined
28 ubjectively as pussible, is an esseatial part of the coatext
within which a2 law must te rczd, if the Court is to zppraise
fairly tne validity of the law. Llewcllyn stated this well:

*"If a stotute is to make scase, it must be rcad in

the light of some ossumed purpuse. & statute merely

declaring a rule, with av purposc or chjective, is

aonsense. . . . [Whea there are] ideas conscicusly

before the draftsmea, the cumaittee, the legisloturce,

o « o talk of ‘'intcat' is rocsoackly roolistie;

comittee reports, legislative debeote, histerical

kiawwledge of contempurary thiaking ur campaigniag

which points up the evil c¢r the ozl ezn have signi-

ficance.” Llewellya, The Ccmmoa Law Tradition 374

(196.).

To Louisicnizans,. most of whua ccaaot have the slightest

doubt as to the truc reascn for the understaaliag or'interprc-

tation test, it must secm 2a excreisc ia futility for the Court
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‘{ntended to discriminate against Negroes.

yet if it is applied and administered by public authority with

e

to prove the purpose of the law. However, two decisions by

three-judge courts in this circuxt put a high premium on tHe o |
Court's ascertaining the purpose of this test. The court, in -F
Davis v. Schnell, S.D. Ala. 1949, 81 F. Supp. 872, aff'd mem.

1949, 336 U. S. 933, in holding the Alabama understanding clause
unconstitutional, basgd its decision, in good part, of the discri- f

minatory purpose of the law as evidenced by its history. The

Couzt, in Darby v. Daniel, S.D. Miss. 1558, 187 F. Supp. 170,
held the Mississippi understanding clausc constitutiornal and

distinguished Davis v. Schnell, in part because the plaintiff

had failed to show that Mississippi's understanding clause was

p. It is not unusuzl for courts to look beyond the
face of & statute and find that it is discriminatorily adwinis-
tered or that it has an unlawful legislative purpose. “Though

the law itself be fair on its face and impartial in appearance,

an cvil eye ard unequal hand, so as practically to make unjust
and illegal discriminations between porsons of similar circum-
stances, paterial to their rights, the denizl of equal protection
13 still witkin the prohibition of the Constitution." Yick Wo
v. Hopkins, 1886, 118 U. S. 356, 6 s. ct. 1054, 30 L. Zd. 220;
wholly azart froom the adoinistration of a statute,

ts legislative purpose may be decisive in determiniﬁg uncon-
stitutionality. In Gomillion v. Lightfoot, 136G, 384 U. §. 339,
el s. Ct. 125, 5 L. Ed. 2d 110, the Suprcme Court hzed before it
ao Alabaca statute which changed the shape of Tuskecgea "from a
square to an uncouth twenty-eight-sided figure.” No ond has
ever doubted that a state legislature had tha powar to datermine
gunicipal boundaries, and a long 1line of cascs, going back to
Luther v. Borden, 1849, 7 How, 1, 12 L. E4. 581, and continuing

o9~




»vphrough Colegrove v. Grgen1“1946, 328 U. S. 549, 66 5. Ct, 1198,

5 90 L. Ed. 1432, strongly argued for the conclusion that gerry-

4

mandering of election districts was a “political" problem. In

holding the law unconstitugioﬁél‘under tha Fifteernth Ameédmé;é,

thekSupreme Court basad the decisién on the statutory objective

' i of removing from Tuskeegee all save four or five of its 400 Negro -
3 voters:

P : "Jhen a State exercises power wholly within the

i dopain of state interest, it is insulated from federal
judicial reviews. But such insulation is not carvied
over when state power is used as an instrument for cir-
cumventing a federally protectad rizht. Thls principle
has had pany applications. It has lonz beenm recognized
in cascs which have prohibited a State froo oxploiting a
power acknowledged to be absolute in an isolated context
to justify the Imposition of an 'unconstitutional con-
dition.' What the Court has said in thos2 cases is
equally applicable here, viz., that ‘Acts generally
lavful may becoce unlawful when done to accooplish en
unlawful end, Unitod States v. Reading Co., 225 yU. S.
324, 357, 33 5. Ct. S0, 57 L. E2. 243, and 2 consti-
tutioral power camnot be uscd by way of condition to
attain an unconstitutional rosult.® Western Union Tel.
Co., 247 U. S. 165, 114, 38 S. Ct. 438, 62 L. Ed. 1006,

© 1 ALR 1278." 364 U. S. at 247-43. ‘

In Grosjean v. American 2Zrecs Co., 1835, 257 U. S. 233;
$6 S. Ct. 444, 80 L. Ed. 680, a Louisicnz lzw appea:ea to be
simply a graduated tax on mawspaper and thiliia advertising.
Underncath the surface was the legislative purpose ©9 punish .
New Orlcans nowspapRrs for criticisn of Sovarmor Hucy Long.
Wwith very little ia the record to stow the chject of the tax,
how it was gencrated, and hew it workel, the Supreme Court went
beyond appearanées an? struck down the tax as in effect an
abridgoont of First Anmencoent freadon of tha press in violation
E of tha due process clause of the Four:cén:h Acendoont, Casas
too muccrous to cite sustain taxation of mowspapors. As the

Court stated:

® (The tax] is bad because, in thke licht c2 its

pistory arnd of its present setting, it is saea

to be a deliberate and calculated device in the

guise of a tax to limit the circulatioa of inform-
’ ation to which the public is entitled in virtue of

the constitutional guarantees.* 297 U. §. at 250.
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__In this case, too, we must go into the “history"™ and

“present setting” of a fair-seeming law. In doing so, we bear
in mird a maxim quoted appropriately in this cizcuit many times
in recent years, a wmaxim from one of the Supreme Court decisions
outlawing the Okxlahoma Graédfather claﬁsa: * [The Coastitutiom]
-nuilifies SOPhis;icated as well as simple-mirded mcdes of dis-
crimination. It Aits onerous procedural requirements which
effectively handicap exercise of the franchise by the colored
race although the abstract right té vote may remain unrestricted
as to race.” Lane v. Wilson, 1939, 307 U. S. 268, 275, 59 S. Ct.
872,.83 L. E4. 872. -
Iv.

To obtain some neccssary pages of history, more valuable
than volumes of logic, as Holmes has said, we sacrifice braVity.

The Louisiana interpretation test and its recent variant,
the citizenship test, are best undcrstood asAthc latest, but
perhaps not final, members of 2 long, logically connected series
of gocio-political events. These ars rocted in the State's
historic policy aad the dominant white citizens® firm determination
to maintain white supremacy in state and loczl government by
denying to Negrocs the right to vota.

A. .There was, of course, no pro§lan in colonizal and
territorial times; the Codcs Neir disfranchised Nagroos.
Louisiana became a state in 1812. 1Its iirst Constitution set the
pattern. It limited the franckise tc “froe wiito mzle citizen(s]"
who had peid stata taxes or pdrchased land frem tha Caited States
within six months prior to thc clection. Por thirty-three years
this constitutional limitation kept the ballot chicfly in the hands
of landowners and marchants, distranch;sed two-thirds of the
alactorata, and favored Now Orleans and the southern pa:isﬁes over
the rest of the State. tﬁa Constitution of 1845, in many respects
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2 progressive and broadly @zmocratic document, @id away with the
tax-pay:.ng qu.;iification fox véters /and established bﬁrr;'“v‘kersal.
suffzége for free white ma2les, reéardless of wezlth ans 1iteracy,
but limited the vote to citizens of the United States who had
resided in Louisizna for two years, and barred the wvota to paupers

- 2nd men in militery service. The next Constituticn, adopted in

;2,}- - .1852, broazdened the suffrages qualifications by lowering the state
A | ~. Xesidential requirement to oxne year, a;d introduced registration
f}?' - of voters, & progressive step meny years in advance of most
states. This Constitution reguired registratioan for Orleans

Parish ard made it optional with tha legislature for the other

- parishes.
E .. Prom the Code Noir of 1724 until 1864, the organic law
of the state ordeined that only frce white males could vote or
A holdioffice. This was in a stzte where there were thousands of

>i; frce men of color, many of whcn wore well educated and owned

slaves, and wﬁo ware, except for sulirage and sceizl equality,
recognized a2s Louisianz citizens oa 2 par with white citizens.9

The Constituticnzl Ccxventicn of 18534 wes the first con-

vvention in Louisianz to ccnsildex ’egro suffrage. CDuring the
federzl occupztion of New Crleans, Gene:ai N.P. Baxks, the Mili-
tary Governor, at the directicna of Presidept Lineecln, called a
constitutionzl convcnticn. It was attended by delegates from the
federally occupied part of the State only (Orleans and eightoen
southern parishes containing abzut ha;f of the populaticn of the
State). BNegroes could noct vcte for the delagates and were not
reprasented in the Conventicn. Tha Coastitution of 1864 zbolished
slavery znd provided for froc public schools for 211 children

um/ygtwuen ;ix and eighteen years, regardless of race, but retained
the prcvioy: limitation cf suffzzga to whita malesfo In the early

stages of the convention a strong scentiment existed agzinst
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- granting suffrage to the Negrces, and the délegates-zctually
. - adopted a resolution declaring that the legislature should never:
‘pass a law authorizing Negroes to vote.ll Later in the session,
the delegates established a voting qualification based on an

intelligonce test, in tho intarest of permitting Nogre sulfraga.

. The resolution in question autkhorized the legislature “to pass

.. ..laws extending suffrage to such other perscns, citizens of the

Dnited States, as by military service, by taxetiocn to support

i 5i - the Bovernmant, or by intellcctual fitrness, w2y be deemed entitled
-?' . thereto.” The word "Negro® was not ccatained in the resclution as
E .  proposed in the Coaventicn or in thc ordinzance as adopted and, 2t

~f%* the time, which was before the adopﬁion of the Civil War Amend-

ments, it was generally thought that Nagross warg 2ot citizens.
Nonetheless, im the decbates cvcr the raescluticn a number of dele-
V% gates denouacad it 2s 2 “migger rasclution”, and at loast one
delegate stalksd out of the Coaventicn in protest agaimst Negroeas
a ¢ . 12
E being allowed to vote.

The Constitution of 18564 rccuired the rogistratica of
211 voters in the State. Ia 1857 the Sizte zoard of Rcgistration,
making its first rcport, showed 45,189 whitc and 84,527 XNegro
registrants.13

Racial relations i= Lo#isiaza da:e:ioraéeé rapidly. In
the fa21ll of 1865 the Democrats in Louisizna adcpied resolutions
»that this is a Govermment cf white pcople, made and to be perpe-
tuated for the exclusive bencfit of the white race”, and declared
the Cbnstiﬁution of 1864 a croature of fraud.l4 Radical Republi-
eans, refﬁsing to recognize the cxisting Democratic Govornent in
Lcuisiana, declared that Louisianza was reducsd to the status of a
»%e::iiory and a2s such was entitled to a te:ri:o:ialldelegate to

Ccngress. ﬁhay met in conventicn and called a= eloction for
Ecvenber 6 to alact the delegates. Eanry Clay Warmoth, later
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Goverror, generally regarded in Louisizna histories as iscarpet-
’? baogger, was elected as the delegate -~ without oppcsitién. In
f; : that election, éuch as it was,.fcr the first time in the history
1 of the State, Nzgrces voted froely.
N : Ominous events progressively increasad the friction
between the races in the years between the Ccnstitutions of 1864
and 1868. 1In 1864, :elatiQely peacefully, the Free State Party
attempted to establish a government “respensive to loyal white
people; the demobilized Confadcrates, an adainistration which
k would restore Louisiana to its ante-zeilum cconditicn, except that
r Peonaga would replace slavery"%6 By 1885 Ccnifadcrate veterans
had returned in number and in an crdarly clection that yvear

defeated the Prée Staters and gaincd control of thc legislature,

;; hainly By oppcsing Negro suffrage%7 The lagislature and police
juries promptly cnacted new Black Ccdis which reducsd the Negre

fi to & "condition which lay betwaen peonage z2nd sc:fdﬁi“ arnd intén-

- of g8ified the activities of Republicans anad Xcrthern radicals fer -
3 Negro suffrage. July 30, 1886, 2 blecly riuc tock place in New
Orleans at Mcchanics Institutc. This “zassacre® was provoked, it
has becen sa2id, by “the attempr of scmz irresponsible white radicals
to transfcr the franchisc froam Cancdc:::e veterans to freed nan}?
fi In 1867 the Louisiana le§islatura rejoctaed the Jcurteenth Azcnd-

3 ment. “There follcwed, as night the day, military xecons::ucticn?g
3 In 1868 Goneral Philip H. Sheridan, Cemmzndcer cf the
Zifth xilitary District of Louisians and Toxzs, eclled a consti-
tutional convention to maet the conditicas Congress imposed on the
§ former Statcs of tha Ccnfcderacy: suffrage :agazéless cZ roce and
:atificatién of tha Pcurteanth Amend:cnz.vza the clection of dals-

gates to thae ccavantion, Confoderate vetorans and Democratic

c¢fficehcldors were barred from the polls. This was tho first and
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= last Louisiana constitutional convention to which Negro delegates

were admitted:; the president of the coaventioa and forty-nine ofA

Sl g

P the ninety-eight delegates werc Negroes. In the 1858 Constitution
»ﬁf Négroes finally received the right to vote and to hold office.
This Constitution dxsfranchxsed all persons who had ca*tzcioated

& ) 21
5 directly or 1ndxrect1y in the War and, pouring salt on open

wounds, required, as a condition to voting, a certificate from

Confederate soldiers and Democratic officcholders that “the late
22

rebellion™ was "morally and politically wrozg®. Tre Constitution

of 1868 desegregated the schocls, zdopted the bill of rights,
rejected a literacy test, and prohibited discrimination in public
 § conveyances and places of public accommodation. Fhis was all
“that wés needed to strengthen the detefmination of Southern waites
to establish white supromacy, at whatover ccsi. Tiaz Constitution of
1868, therefore; instead cf closiné tre brcach between whites and
k. 23
,@ blacks, served only to widen it.”

As 2 resﬁit of the disfranchisement of many Zormer Con-
federate soldicrs and the enfranchiscment ¢f Megzoes, the 1858
9 election resulted in the clection of Wazmoil &s CvVC-nO-, ard of
.f' Cscar J. Dunn, 2 Negro ex-slave, a3 Licutcnoaz Coverner. Eetween

1863 a2nd 1895, a number of Nigroes held high ofiice in the State:

two congrcssmen, six high stats officials, thirty-two state scna-~

é{ tors, mnincty-fiva statc :ep:;sentatives, and one Unitcd States
ﬂ; Senatcr, who was not seated;24 P.B.S. Pinchback scrvced briefly as
Governor.

' Tha yoars frcm 1864 to 1876 in Louisiana wc;e years of
violonca 2nd discrder,inotwithstanding the prascnce o 2fcderal
troops duzing thase yaears. In 1873 at Colfax, Graat Parish, fifty-
nine Eogrocs and two whita persons wera kxl-«if AZtar tha Colfax

' . gziot the numbdar of fadoral trcops wara incrozascd at various points

- 15 -




in the State to ad officials in keeping ordez. Louisiana became

an armed camp. In 1874 six white Republican oZficcholders of

.Red River Parish were killéd, after they had surrenderad and had
‘é agreed to ;eave the Staté?s Elections were & farce, since
“Govergor [Kellogé] appointed the registrars, and through them
returned his friends to the legislature”; “politiciars bribed
:{i legislators for party and parish favofs, and business men and
s - 27
3 corporations bribed the politicians for eccnomic privileges®.
During most of the years betwean 1866 and 1877 tiere ware two
governors and two legislatures. The Republican governors and
their clected associates were maintained in office only by the
Returning Board and federal trocps. chreséntative wiite citizens
1 considered it a civic dut)z(8 to belong first to Tha Xnights of the
- Wnite Camellia, a2 sccrct orgaanizaticn cguivalent to the Ku Klux

statewide organization which cpenly eszouscd wiite supremacy in

a published plotform. September l4, 1875, the Cr-uscaent City (New

Orleans) White League, which was organized milizazils, lad by

influontizl citizoens, successfully fought 2 pitchcd bat:ti:z in

3 New Orlecans with the foderal croops, Kellege's Nogro =ilitia, and
?f 30
: the Metropolitan Police under General Longstrscs. Tac Iite

League took over complete control of tho City, tzen the Capitol

of Louisiana, and cstablished in the Statchcusa fi:s; Acting
Governor Penn and then Guverﬁor McEner ; 2resildaas Grant acted
promptly. He sent sufficicnt trocps to supgort charncf Kellogg's
regima, and the White Leaguers returned to their hc=es withcut

incidont. Liberty Place Monument was erccted to the mcmory of

tho sixteen membors of the White Leaguce who were killed. Saptember
‘jf 14 is still officiclly cclebreted znnually in New Crlzans with
public cerexonics as the day the tide turnzd in IZocuisiana against

- -16-




the Negroes, carpetbaggers, and sca].éwags who had been in control

of state and local government.

4 The Battle at Liberty Place had an imporéant effect on

'3? - the election of 1876 when the "Redeemers”, the White pembcrats

" under Prancis T. Nichols, defeated the Negro Republican candidate,

. 8.B. Packard. Throughout the State, and especially in New Orleans,
armed members of the White League policed the election. Governor
Bichols, who ran as the White League's.choice but who had also

i}‘ promised Negroes the continued enjoyment of theig coustitutional
privileges, managed to attract enough Negro ballot; to win by a
substantial, if contested, vote. Governor Kellogg's Returning

" Board and, lafer, the Republican Legislature, declared S .B.Packard
elected. HNichols and Packard were each inaugurated. January 9,
1877, the White League, numbering 6000, marched on the Cabildo
in Mew Orleans, where Packard’s troops were stationed. They sur-.
rendered. President Grant, unwilliﬁg to take sides because of the
pending Hayes-Tilden controversy, ordered the status quo preserveé,

3 Por four months armed White Leaguers patrolled the streets of New

A 32
Orleans.

Louisiana was the last of the Southern States to be
freed from carpetbag government. In April 1877 President Hayes,
as part of the Hayes~-Tilden compromiag, removed federal troops
from louisiana and recognized the Nichols administration as the
: legal government of the otata.sa Tﬁele events foreshadowed the
 53 . *1ily white” primary, marked the emergence of the Democratic party
4;3 ' in the south as "the institutionalized incarnation of the will to
 White Bup:mcy,? and led inexorably to the “grandfather® clause

and the interpretation test as techniques to avoid ancther iecon-

- ctzucgion.
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In 1879, with the State firmly in the contzol of the
White League, another Constitution was adopted. "Its chief

objoctive-'appamtly, were to put 'whitae supremacy’ back on a

.. #irm foundation and bring to an end the oppressive taxation,

.excessive public '.'pending, and corrupt administration that had
plagued the people for a decade‘."”" This was before the under-
standing clause was invented. The '-ol!xtion for the Fegro problem
devised by the c‘onv.entionswas to transfer powers to tha Governor
from the legislature and the pd].ice juries (County COmiasionerljf
The public accommodations section and most of the provisions in
the 1868 Constitution favorable to Negroes were eliminated, but
the Constitutio;l of 1879 did not restrict the Negro's right to
vote. This may have been because of fear of another federal
intervention or because the Negro-White unification movement
under General Geauregard had éonapae_d.” Article 188 of that
cb'notitution provided, “No qualification of any kind of suffrage
or office, nor any restraint upon the .-ame, on .-ac,count of race,
eolor or previous condition shall be made by law.”

In the eighties and until 1898 Negroes in Louisiana
continued to vote and to have ﬁheir vote solicited by all parties.
This is not surprising. In 1888 there ware 127,923 Negro voters
and 126,884 white voters on the 'tegistrat:-ion rolls in L_on:lsiana:sa
the population of the state was about fifty per cent Negro.

In the election of 1892, the Louisiana Lottery issue
split both the parties. Murphy J. Poster, a Democrat, was the
successful candidate for governcr, but the Begro vote was a |
decisive factor in Governor Foster's favor in u&ny pari-béa. a
disquieting circumstance necessarily regarded as a mixed blessing.
In a four-man race, the Democrats polled only 79,388 votes against
a total of 98,647 cast for the Republicans and the newly organized

SRR -18 - :
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people’s Populist party. The next election, in 1896, was the

turning point that led directly to the disfranchisement of the
Begro in Louisiana. In thaﬁ election, Governor FPoster, running
for reelection, defeated John.u. Pharr the choice of a fusion of
Republicans, Populists, end sugar-growers disatisfied with low

40
tariffs of 1894. It was a bitterly fought election. “The main

issue . . . was the problem of Negro :nffrageﬂ Again the Negro
vote was decisive in wmany parishes. Ag.ain, Poster, who ran on a
®"white supremacy” platform, had his heaviest majority in parishes
where the Negro registration was the heaviestfz At this point, in
Louisiana, as in other deep-south states such as Hississippi and
Alabama, the handwriting on the wall could be clearly read:’ the
Negroes, even whers not in the majority, had the baiance of power,
and séalawag white southerners could split the Democratic party
wide open.

Promptly after the important election of 1896, Governor

Poster called for a new Constitution. Judge 'l’homas_ J. Semmes,

Chairman of the Judiciary Committee and, later, a preéident of

‘the American Bar Association, said of the Convention: "We met

here [in New Orleans in Pebruary 1928] to estabiish the supremacy

of the white race, and the white race constitutes the Democratic
S X
party of this State."” The Convaention of 1898 "interpreted its

mandate from the ‘'people’ to be, to disfranchise as many Negroes
“ .
and as few wvhites as possible.” The understanding clause,

invented by Mississippi a fow years before as an aitemati.vo to
' 45

a8 literacy test, was strongly advocated by many of the delaegates.
After consideradble debate, however, "persuaded that the undor-

ﬂ:anding clause wns ‘based on fraud’, the Louisiana Convention
46 o '

tnvonted the ‘grandfather clause’”’.
47

“ =~ uUnder Article 197 of the 1898 cOmtitution, in order

to register, an applicant had to meet educational and propesty
e =39 e
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qualifications -- unless exempted by the "grandfather” clause.
- The eéucational-teat required the applicant to be gble'to read and
~ write and demonstrata the ability to do so by £illing out the
. application form withoﬁt assistance.. The property test required
' the applicant to own property usess& ét $300 and to have pai.d_
3 the taxes due, the prope:t;? .' The grandfather clause exempted
’ persons entitled to vote on or before January 1, 1867, or the son

& or grandson of such person. A similar provision exempted immi-

grants who came to this country after January 1, 1867. At the
time, forty per cent of the registered voters in Louisiana were
R {1literate and most of the Negroes could not meet the property

requirement. The result was disfranchisement of almost all of

Nt Y e
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the Negro voters and of some twenty to thirty thousand white

50
voters. Alcde Portier, one of Louisiana‘s most respected his-

torians, writing in 1904, succinctly stated the legislative pur-

g i
sl

pose of the grandfather clause:

v “The purpose of this section, known as the °‘Grand-
. father Clause' was to allow many honorable and intelligent
2 but illiterate white men to retain the right of suffrage,
and the purpocse of the educational or property qualifi-
cation was to disfranchisae the ignorant negroes who had
been a menacé to the civilization of the State sirce the
adoption of the Pifteenth Amendment to the Constitution
of the United States.” 4 Fortier, History of Louisiana
235.

On accepting the chair as President of the Convention,

Ernest B. Kruttschnitt, who had presided over the Convention of

; 1879, stated plainly: "We have here no political antagcnisni and

I am called upon to pr;.ide ovaer what .is 1ittle mcre than a family
: meeting of tha Democratic Party of the State of Louisiana. . . .
Wa are all aware that this Convention has been called . . . prin-

eipally to deal with one question . . . to eliminate from the

electorate the mass of coi:rup: and illiterate voters who have
: - 51
" Quring the last quarter century degraded our politics.” The
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- report of the Committee on Suffrage and Election was made and

Convention voted that no ordinance gshould be considered until the

finally acted upon by the Convention. Near the end of the Con-

ventioﬁ, President Kruttschnitt announced:

®We have not been free; we have not drafted the exact
Constitution we should like to have drafted; otherwise

wa should have inscribed in it, if I know the popular

sentiment of the State, Universal White Manhood

8Suffrage, and the exclusion from the suffrage of

every man with a trace of African-blood in his veins.

,» o « What care I whether it be more or less ridicu-

lous or not? Doesn't it meet the case? Doesn't it let

the white man vote, and Jdoesn't it stop the neggo from .
voting, and isn't that what we came here for?" 2%

In his message to the legislature, Governor Foster was able to

say:

"The white supremacy for which we have so long
struggled at the cost of so much precious blood and
treasure, is now crystallized into the Constitution
as a fundamental part and parcel of that organic
instrument, and that, too, by no subterfuge or other:
evasions. With this great principle thus firmly
imbedded in the Constitution, ana honestly enfcrced,
there need be no longer any fear as to the honesty
and purity of our future elections.”53

The Louisiana Constitution of 1998, like tne Mississippi Consti-
54

tution of 1890, was not submitted to the people.

:b make the disfranchisement effective, tﬁe legislature
'ditﬁcted a complete new registration of all voters. Registration
rolls before and after adoption of the Constitution sHow the prompt

effect the grandfather clause had on Negro voters.

danuagy ), 1897 March 17,1900
Bumber of Negro Voters 136,344 ' 5,320
Number of White Voters 164,088 125,437

The drop in Negro registration continued, so that by
1910 only 730 or less than 0.5 per cent of the alult male Negroes
were registerel. In the sixty parishes thcn in existence, there
were no Negroos registered in twenty-seven of them and only one
¥egro registered in each of another nine parishes. Only ten
-2 -




~when there were sixty-four parishes, thirty-seven parishes had

no Negroea registered.

on Suffrage and Elections, the Committee met in secrecy and no

parishes had more than ten Négro'registered voters each. By 1918,

Bight other parishes had only a single
55

Negro on the voter registrat;on rolls. *With the adoption of

the Constitution of 1898, .Louisiana became in fact and practice
a vhite man's state as far as its politics went:.§6

4 The 1913 Constitution did not change the suffrage
provisions of the 1898 Constitution.

In 1915, the Supreme Court declared unconstitutional a
grandfather clause similar to that of Louisiana's in Guinn v.
United States. Chief Justice Douglass S. White of Louisiana, who
fought with ’Louxszana s Own".at the Battle of Liberty Plac:7and
was the campaign manager for Governor Nichols in 1888, wrote the
opinion. .

Against this background, a constitutional convention
was called in 1921. Although thero were several good reasons for
Jouisiana to revise its constitution, it was well understood, as
reported in the Times-Picayune: “Revision of the suffrage pro-
vision [was] necessary because the United States Supremz Court
[had] declared the famous ‘grandfather clause® invalid. . . .
Already several substitutes have been proposed, among them the
'undeistanding clausc' from Mississippi . . . and the plan of
Ex-Governor R. G. Pleasant to confine the right of suffrage'to
those who inhabited the ¢arth North of the twentieth degree of
North latitude prior to October 12, 1492, when Columbus discovered

58
The purpose of his plan is to shut out the Nagro.*®

Amgrica.
We are handicapped in studying the legislative history
of the Constitution of 1921 becausa, at the request of Ruffin G.

Pleaaant, then former Governor, who was Chairmzn of the cOmmittee




minutes were kept of any discussion or debate. The newspaper
59 ,

accounts of the proceadings, the next best evidence, quote

Governor Pleééaﬁé4aéksaying that this was because "there might be

one subject coming up for discussion which we would not care to

€0
3 bhave preserved. . . . Suffrage was "a delicate question® and
3 61 ’
I the members preferred “not to debate it in the open.” No one

failed to hear and heed the thunder of the silence.

The Committee first considered and rejected Governor
) 62
Pleasant's "Christopher Columbus® proposal. The plan finally

agreed upon was the plan rejected in 1898 because of its
®immorality” -~ Mississippi‘s understanding clause, the interpre~
tation test. 1In reporting the proposal, newspapers of the period

consistently referred to it as the Mississippi "understanding"

clausa, quoting Hardin of Vernoa Parish and Judge
63

Phillip S. Pugh of Arcadia Parish, and described it as.a "sub-

64

stitute” or "replacement* for the illegal grandfather clause.

For example, a ncws report of the Times~-Picayunae characterized

the plan 28, “An ordinance designed to plug the hole shot through
the suffrage provision whcn the United States Suprcme Court decl&red
the famous 'grandfather' clausc invalid®. fTho Negro community had
ﬂji no trouble recognizing the pPurpose of tho test. A large delegation

of Nogro leaders from New Orleans, Shreveport and the parishes

appeared before the cozaittee to plead in vain for the franchise,
and for more educational facilities.ss *The Convention pPlaced
the powar to remove any registrar in the State in the hands of
an ex officio board of registration composad of the governor,
lioutenant governor, and spaaker, a majozity of whom were more

- 43 ’likelﬁ to be white mén. should any registrar show a tandency to
; adminigtor the now rogistration tests too liberally, or otherwise
.?; ... to conduct his office in 2 mzancr displaasing to the adminig-
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tration, the state board could remove him at will.” DL —

When the Committce on Suffrage and Elections £finally
agreed on the interpretation test, the Baton Rouge Tires accurateiy
reported:

"The grandfather clause is eliminated and there is sub- 67
stituted an understanding and gocd character clause. . . .

~As Professor Powell said ip his study of Louisiana constitutions
for the Louisiana Law Institutz, “In ju;tice to the Convention,
it must be said that even its bittercst crities could not deny
that the Negroes were almost completely disfranchised. "68

B. As an historiczl fact, and as appears from the
évidence, the interpretation test was rarely, if ever,_aéplied
until the early fifties. It was not needed. The Democratic
white primary made registration futile for Négroes?g The Demo~

-eratic State Central Ccmmittce, acting under authority granted
to it by the State, restricted 211 candidates and voters in the
Democratic Party primary electicns for state officers to white
persons. " [D}ebarment from the nominating prScess iz ip effect
disfranchisement. Denial of the pPrivilege of participating in
Primaries 21so means, essantially, ineligibility to party member-
ship ih general and excludcs the negro from all party proceadings
such as mass mectings, conventicns, or caucusas of voters in
the precinct and from delegate convanticnﬁ in larger areas,bto
say nothing of party offices and candidacie; in the party primaries.”
.Weeks, The White Primary, 8 Miss. L. J. 135, 136 (1935).

The white primary not only étfectivaly kept Negroes from
voting in the only election that had aay significance in the
Louisiana electoial process but it also correspondingly dcprcksad

. Begro registration to insignificantly low numbors. During the
period from 1921 to 1946 Negro zagistzntion was never in excass

of one per cent of the total registercd vetars, although the Negro
- u -'.
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population of the state then constituted about one-fhi}d of the
potential voters. In 1942 only 957 Hégroas ware registered to'
wvote in Léuisiana and no Negroes were registered in fifty-one
of the sixty-four parishes of Louisiana. ‘

In 1944 white primaries, even those conducted by a

R

political party and ncé by tﬁe State pursuant to statute, were
@eclared unconstitutional. Smith v. Allwright, 1944, 321 U. S.
649, 64 S. Ct. 757, 88 ﬁ. Ed. 98:% After the demise of the white
primary, Negro registration in Louisiana rapidly inecreased,
rising from 1,029 in 1944 to 7,561 in 1946, to 22,576 in 1948,
ard to 120,000 in 1952?2 In 1956 there were 161,410 ﬁegro voters,
-4 " 15 per cent of the total registered vote in Louisiana, the
highest percentage of Negro voters in any state in the south-
eastern region of thé couatry.

The decline agé fall of the white primary, the return

of Negro soldiers from Vorld War II, thz intensified tempo of

activity in Negro organizations 2fter the School Seoregation Cases

»j‘ in 1954, and the civil rights axplosion 2ll worked toward
1ncreasing Negro interest in voting. Thase and correlated factors
made it iﬁperative for parish rcgistrars in Louisiana to utilize
tha interpretation test, if ths State intepded to maintain its

‘ policy of scgregation, historically indissolubly bound with dis-

franchisement cf Negroes.

1% ' €. Immcdiately following the School Segragation Cases
two stiong organizations dedicatid to maintaining segregation in
Louisiana wore established, onc by the legislature and ona by
private persons with official blessing. Thaesa two organizétiqns
have 2n important place in the history of the interprctation taest.
,fg In our study, we nce'bhasa organizations crossing and recrossing,
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%} _publicizing and promoting the purpose azd function of the test
and how best to use it in order to prevent Negro participation
in the electoral proczss. FPirst, in 1954, the Louisiana legis-
lature erezted a Joint Legislative Committee “to provide ways
and®means whereby our existing sccial crder shall be preserved
and our instituticns and ways cf lifc . . . maintained.” This
was to be acccmplished by 2 program “to-maintain éegregation of
the races in 2ll phases of cur life in accordance with the
custons, traditions, and laws of our State.z3 Tnis Committee
became known as the “Segregation Committee™. Its chairman was '
William M. Rainach, State Senator frcm Claibornae Parish where

74
there are mcre Negroes then white persons. Its counsel was

William M. Shaw, also from Claiborne Parish. Second, at about
‘the same time or before, Senator Rainach and Mr. Shaw and others
L{ organized and inccrporatced the asscciation of Citizens Councils
of Louisizna to “"protact. and prescrve by all legal means, our
Bistorical Scuthern Social Instituticrns in all of theoir aspects-.’E
Senator Rainach wes the first president of the Cicizens Councils
2nd Mr. Shaw its first secreﬁary. Scnator Rainach and Mr. Shaw
organizad local ccuncils and spearheaded the operaticns of the
Scgregation Committec. -

In 1956, the Association cf Citizens' Councils pub-

lished 2 pamphlet, prepared by Mr. Shaw and Senator Rainach,
entitled, "Votecr Qualification Laws in Louisiana -- The Key to
Victéry in the Scgregation Struggle.” The pamphlet advcocated a
two-step prograa. Pirst, the rcgistration rolls should be purged
4 of "the great numbers of unqualified vocters who have been
Lllegally registered”®, and who “invariably vote in block and
ccnstitute a menace to the community.” Sccond, registrars




: shculd strictly conforce the interpretation test. The pamphlet

. .
e e e = -

3 ) concludes, “The whole purpose of our registration laws is to
prevent the registration of ignorant, ‘°bloc® voters . . ."

o The foreword of the pamphlet makes clear who is referred to by
the term "bloc™ voter:

b The Communists and the NAACP plan to register and vota
every colored person of age in the South . . . They are
not concernad with whether or not the colerced bloc is

registered in accordance with law.

4 No stress, no strzain:

E: If our lzws are intelligently and fairlv administered,
K= they will accomplish our purpose autcomatically.

The "Key to Victory“ is subtitled, “A Mznuzl of Pro-

cedurz for Registrars of Voters, Police Jurors arnd Citizens

Coun;ils.' The bcoklet was the principal topic of discussion at
3 State-sponsored mectings on voter registraticn attended by
registrars and other public ufficizls and was distributed to all
perscns attending such meetings. The State of Louisizna di#tri-
buted it to parish registrars, witi instructicons to fo;lcw

closely its purzosc and intent. Scnator Rainaca and Mr. Shaw

in their duzl rcle as legislative and Citizens® Ccuncil leaders

were clothcd with Statc authority as thoy travelad about the

State urging and even demanding that the rogistrars adopt their
prograa.
- Carrying out the first phcose of the Program, lccal

3 Citizens Councils and their members conductad extensive purges,
= 76
principally in 1956-58 in eight parishes throughcut the state,

undar thoe provisicns of the challcenge statute, Louisiana R.S.
.18:133 (1953). <The evidonce shows that pziﬁarily Nagroes ware

removed from the rolls, z2lthough a2 fow whitcs were also purged,

.

apparently in a token effort to maiatain an air of nondiscrimina-
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Council members in conducting the purges when requested to do so.
Innumerable white persons whom :egist:ation cards showed defi-
ciencies similar to thogse of the Nagroes were not purged. One
registrar said in her depositioh that in her pérish the Citizen
Council members conduc£ing the purges corrected the errors they

made on_their own registration applications, while at the same

time challenging Negroes for similar mistakes. Many purges were

for failure to take the interpretation test, gven tiough that

test had not been administersd at the time of the registrant'’s

- 2pplication. Wnen contested in federal court, these purges were

'tound to berillegal éepxivaticns of the MNegroes' constitutional
rights. United States v. McElveen, 1960, E.D.la., 180 F. Supp.
10, modified sub ncm. United States v. Thomas, 1960, 362 U. S.
58, 80 s. Ct. 612, 4 L. =d. 2d 53s5.

In late 1958 and early 1959 the Segregation Committee
and thé State Board of Rcgistraticn jointly sponsored megtings
in each congressional district. Registrars were required to
attend; sheriffs, pclice jurors, and other parochial officials,
and officers gf citizens councils also attended the mectings.
At these meetings the Citizens Council‘'s "Key to Victory" was
officially distributed to the registrars. Senator Rainach, at
that time still Chairman of‘tha Segregation Committee and
President of the Association of Citizens Council, was the
chairman at thesc moetings. Mr. Shaw, at that tima was still
counsal for the Segregation Committoc and still counsci for the
Association. They led these meetings, vigorcusly emphasizing
thae importance of maintaining seg:egation.

.. . Senatcr Reinach would tell the registrars, “The fight

for school intagration in the South has shifted . . . to a fight

® 28 -
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‘4 . —— for the voters of the Negro masses . . .* He pointed out to the -__‘A_”h ”
- registrars that during the Reconstruction Period, when Negroes .

were permitted to vote, the public schools of Louisiana were

integrated, and that, with the Negroes representing 32 per cent
.of the population of the state, the Negroeé'could easily do ggain
what they did during the Reoconstruction Era, if they should ' .

become ragistered to vote.

According to Senator Rainach, “In 1897, our forefathers
in Louisiana started a program of voter qualification law enforce~
ment, knowing that such a program would prov;de the solution to
~tbeir.problems." The present voter qualificatioh laws "are
adequata to solve our present problems . . . Senator Rainach
stressed that “registrar# have become critically important
officials . . . they have become the focal point of the solution
‘o our pfoblems.“

43 .

Mr. Shaw would explain the registrar's part. The “key

to_the solution of our whcle problem lies in the interpretation

of the éon56itu:ion,"ur. Shaw told the registrars. He urged

the registrars to require applicants to interpret the consti-
tution and provided thcm with 25 test cards to be used for this

purpose. Mr. Shaw instructed the registrars:

(T]lhe constitutional test and their ability to under-
stand the duties and responsibilitics under a
republican form of government, which is another one
of the tests, is basically a test of a person's
_understanding, which is native intelligence in that
you can educate a fool,but you'’d still have nothing
but an educated fool when you get through, and he
wouldn't be able to qualify. And thorefore, if they
e corrgctly and fairly odministored - that's the
key to the whole thing - directed fairly - then it will
amount to a test of ability, of a person's understanding,
which is nativa ability. It is nct education. Education
can marely refina native understanding. If you hzve no
native understanding to start out with, it can’t be . 3
e - pofined. (Buphasis added.) e e . _ ¥
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" elause. Its purpose is rooted in the same history. It has the

Mrs. Mary . €. Plournoy, former Rogistrar of Winn Parish,

gives us some indication of the meaning of correctly 2nd fairly

administer{ing]® the test. She stated that Senator Rainach,

whiia he was Chairman of the Segregation Committee, told her

to discriminate én account of race in processing applications:
Rainach told me if . . . T can‘t fail them

[(Negro applicants] any other way, I;qpqld pull those

Constitution reading cards on them.
e « «» Rainach wanted me to pull those hard cards

on colored people. '

D. The Louisiana Codes Noir of colonial times znd the
Black Codes of the eighteen sixties:; the bald denial of the vote,
in the pre-Civil War constitutions, to Negroes, including wealthy
aﬁd educated free men of color; the ebb and flow of Negro rights
in the Constitutions of 1864 and 1868; the 1879 transfer of
political power from police juries and the legislature to the
Governor; the close election of 1892 and the 1896 vi;tory for
white supremacy: the grandfather clause and the éomplicated
registration application form in the Cbnsti;ution of 1898; the
constitutional invalidity of the grandfather clause and the con-
sequent resort to Mississippi‘’s understanding and interpretation
clause; the effectiveness of the white primary as 2 means of
disfranchising Negroes; the constitutional Ihvaliaitonf the
white primary and the consequent need to revive enforcement of
the interpretation test; the White League and the citizens’
Councils; the Union Leagues and the N.A.A.C.P.; the Battle of
Liberty Place in 1874 and the Ouachita wvoting purges of 1956:

thesa are all related members of a series, all reactions to the

-sama dynamics that produced the interpretation test and speak

eloquantly of its purpose.

In sum, the interpretation test is another grandfather
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same objective the delegates to the Constitutional Convention
-—-‘——,:-—é- 1898 #nvisagéd £§r the grandfather clause. It is capable of
.~. . .producing the same effective disfranchisement of Negroes todé.y
.- that the grandfather clause produced sixty-five years ago. It
.. . is a gimick to make discrimination easy.

ve.

" #Having determined the purpose of the interpretation
'test in its historical setting, we turn from why to how the test
4s used as a discriminatory device. We consider also the ix;es—
=apable effect of such a test. We find massive evidence that the
registrars discriminated against Negroes nmot as isolated or
accidental or unptedictable acts of unfairness by particuler
individuals, but as a matter of state polic¢y in a pattern based
on the regular, consistent, predictable unequal application of
the test.

| The United States introduced a great mass of evidence ‘
in the record, but with commendable diligence made it digestible
by well-grepared indices and well-organized summaries. The
- evidence of disjczimina.to;'y application of the int_erpretation
test is especially well documented and supported by testimony
with :espeét to the following parishes: Plaquemines, Bast
FPeliciana, Webster, Bienville, Red River, Jackson, and Ouachita.

A. Pirst of all, a Louisiana registrar has the power

to use or not to use the interpretation test. The partics to
this case stipulated that the test had never been used in the
four largest par,ﬁhel of the state, Caddo, Jgffe:son, Bast Baton
lougé_, and Orléans. These parishes have zlmost forty per ceat
of the total number of registered voters Ln the State. The
United States introduced avidence that the interpretation test

. ' : - 3] ~
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was usod in twenty-one parishes. Bo mention was made of the

other thift;ex;ine parist;es in the state. The evidence shows that
the i:es‘: was seidom, if ever, applied anywhere ia Louisiana
before 19;: because, as previously pointed out, until the white

" . Pprimary was invalidated there was no need for the test. This

means that the majoritx. of Louisizna votgi now reqgistered under

the permanent gegig_ tration law have never taken the test.
In the twenty-one parishes where it has been shown that

the interbretation test has been used, as of December 31, 1962,
only 8.6 per cent of the adult Negroes were registered 2s against
3 66.1 per cent of the adult white persons registered. Before the

interpretation test was put into use, a total of 28,504 Negroes

were registered in the twenty-one parishes using the test. By
August 31, 1962, total Negro registration in these parishes was
10,351. During the same period, white registration was not
discernibly affected.

B. The decision to enforce the interpretation test
more than thirty years after its‘ adoption was accompanizd, in
almost every parish where thc test has becn used, by a wholesale

purge of Negro voters ox by periodic registration so that Negro

voters were required to re-register zfter the test came into use.

' Citizens Council members challenged the zegistzation of large
numbers of Negro voters on the ground that they had not satisfied
all of the requiremcnts ¢;£ the Louisizna voter qualification laws
at the time they registered. 'Actually, the challenged Negroes
had satisfied all the requirements imposed by tha registrar gt
the time they registeréd. White voters had registered under the
szme standards and procedures as the ;egroes and their regis-
trations suffered from the smb alleged deficiencies 2s the

v os-
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Negroes who were purged. In at least two parishes, Ouachita ’ T

and Bast Peliciana, one gfound for challenging Negroes was that
A they had not interpreted or were not able to interpret a consti-

tutional section, even though the test had not been used in

R

either parish before the purge.
In most parishes where there was a purge, since the
Negroes were unable to gain reinstatement in the manner pres-
cribed by Louisiana-léuu they were required to re-register. And
%; to do so they had to pass the interpretation test. The uhite>
voters, not having been challenged, in effect were exempted from
‘;é the test. The discrimination brought about by the purge and
the use of the interpretation test was frozen into the system
in parishes such as Bienville, DeSoto, Jacksoﬁ, Ouachita aﬂd
Rapides, which have permanent registration. Im parishes using
'95 periodic registration the purges had a dcterrent effect on
Negro registration which is still telt.19
E C. The registrar’s whim alone determines which
applicants will be tested. The Constitution merely states w
:f that applicants "shall be able to understand and give a reasonable
?4 interpretation” of a section of a constitution. Some registrérs,
for ekample, those in Lasalle, Lincoln, and Webster parishes,

have interpreted this to mean that the applicant need not

actually interpret the constitution, only that he hava the

ability to do so. The State Board of Registration maintained

at one time that the correct interpretation was that the

applicant must demonstrate his ability in all cases. It has,

however, changed its understanding or interpretation of this

very section of the Constitution. After the institution of

this suit, the Board prescribed another test, instructing k -
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5”'__,_~_M_,_regiatraza to cease requiring an interpretation. The change ,,,“__,;m_ 

of the Constitution by the State agency charged with enforcing

- test cards containing sections chosen by the Citizens' Council.

1n~the interpretation given the interpretation-test provision
\»*
it and the wide‘v1;§ety of interpretations adopted by the.
registrars reaffirm the impossibility of achieving objectivé'
standards for an interpretation of the Constitution acceptable
tolthe State. Pity thelapplicant asked to interpret the inter-
bretation test! - -
D. The louisiana Constitution contains 443 sections,
as against 56 sections in the United States Constitution, and is
the longest and the ﬁost detaiied of all state constitutions.
The printed copy published by the State, unannotated, contains
600 pages, not counting an index of 140 pages. The evidénce
clearly demonstrates great abuses in the selection of sections
of the constitutions tq be interpreted. Some registrars have
favorite sections which they apparently use regardless of an
applicant®s race. Some open a volume containing the United
8tates and Louisiana Constitutions and, like soothsayers seeking
divine help from the random flight of birds, require an applicant
to interpret the séction on the page where the book opens. The
8egregation Committee distributed to registrars sets of twenty-
four cards,‘each containing three sections of the Constitution
with instructions that they be used in ad&inistering the inter-

pretation test. The Registrar of Ouachita Parish used a set of

T™he Registrar of Plaquemines used cards and answers prepared hy
lr.‘Leandet !ﬁrez, District Attorney for the Parish.

It 1- ovtdent from the reco:d that frequently the

ehoice of difficult sections has made it 1-90l-ible for nany
- 34 - -




Negro applicants’to pass. White applicants were more often

__ __given easy sections, many of which could be answered by short, __ .. 3

stock phrases such as "freedom of speech”, “frecedom of religion®,
"States' rights‘, and so on. Negro applicants, on the other hand,
were given parts of the louisiana Constitution such as Article

. 80
VII, § 41; Article X § 1, § 16; Article XIV, § 23, § 24.2.

E. As in the selection process, gross abuses of dis-
eretion appear in the evaluation of the interpretations. One

+ pejected applicant stated that the registrar "said what I was

saying was zight,'but it wasn’'t like she wanted me to say it~

Most of the interpretation tests have been administered
orally, thus precluding the use of written records as a check
on what the r;giatrar accepted as reasonable interpretations.
i NBevertheless, the record shows that interéretations far less
responsive to the constitutional text selected have been accepted
from whites than from ﬁegroes. Compounding this with the fact

that Negroes were often given more difficult sections to interpret,

the bias in favor of the whites becomes readily apparent.

Some parishes administered written examinations and
kept records of the questions asked and the responses accepted.
In thaese examinations the registrar usually employed one or more
of sevaral sets of cards containing selected séctions of the
 ; Constitution and a space for the applicant}l interpraetation of it.
Even the most cursory glance at the records in these parishes
underscores the heavy burden under which Negro applicants were
laboring. In ohe set of cards, thers is great disparity in the
difficulty of the quustions asked. This enables the registrar to
select cards with simple sections for white applicants and diffi-
cult cards for Negroes. There is unmistakeable evidence that
‘many white applicants were shown cards with sample answers on
. - 35 '




S them. Some applicants admitted this, and there is even 2a
" instance of an appucant having, by mistake, signed the answer - —
é card. HNegroes were aot allowed to sece the acceptable“answers,
let alone copy them. Similarly, tﬁe-pattein of the answers

indicates that the registrars often tbld white applicants the

currently acceptable answers. ‘The phraseology of almost every

answer in one parish changed right along with the tégist:ar'a
change in the wordiag of the acceptahle answer.

Registrars were easily sotisfied with answers from

white voters. In one instance "FRDUM FOOF SPETGH" was aa

3 acceptable response to the request to interpret Article 1, § 3

f? of the Louisianx Constitution; In another case, which must repre-
fi sent the alletime all-nation nadir of constitutional interpre-
tation, thc answer card wos blank except for the applicant’'s
signature and address. This interprectatioa of tﬁe constitﬁtion
satisfied the registrar.

On the other hand, the rcewrd shows that Negrocs whose
answers indicate that they crc highly qualificd by literacy
standards and have a high Jegrec of intelligence have been_turned
down although they had given 2 rcasoaable interpretation of
fairly technicel clauses of the constituticn. For example the
Louisiana CQnstLtution Article X, § 16 provides: “Rolling stock
operatad I~ this State, the cwaers of which have no domicile
therain, ahallj;e tasessal by the Louisiana Tax Commission =ad
shall bo taxed for Statc purposaes only, at 2 rectae not to. excecd
forty mills on the Jollar ssscssad value." The rejected inter-
pretaticn wass "My understonding is that 1t means if the owner

of which 3oes aot have residence within the Staee, his :olling )

~ stock shall be taxed nct to oxceod forty mills vn the dollar.”
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e —oro. —oo.... .In another instance the registrar rejected the - -
following interpretation of the Search and Seizure provision of
_ the Pifth Amendment: * [N]obody can just go into a person’s house
and tzke their belongings without a warrant from.the law, and it
4 §1 ' had to specify in this warrant what they were to search‘and
seize.” Another rejected interpretation of the same Amendment

was: "To search you would have to get an a2uthorized authority to

read a warrant.” The Louisiana Constitution Article I, § 5
provides: "The people have the right peaceably to assemble.” A
registrar rejected the following interpretation: "That one may
assemble or belong to any group, club, or organization he chooses
as long as it is within the law.”

Bach of these incidents could conceivably be an isolated

event, indicating personal dereliction by one registrar, regrett-
-~ ; .

-

able, but basicali - trivial in the general administration of the
4 interpretation test. However, the great number of these and
i other examples, illustrative of a conscious decision, show con-
clusively that the discriminatory acts were not isolated or
5i accidental 6: peculiar to the individual registrar but were part
:r of a pezvasive pattern and practice of disfranchisement by inter-
pretation.

The State does not deny that unlimited discretion is
L]

kg R e i e B

vaested in the registrars by the laws of Louisiana, but argues
that officials must act reasonably and that their decisions are
3 subject to review by district courts. In the abstract, this is

true, but roview by a court can be of little value when no record

is made of the reasons for the administrative action to be

reviewed. In point of fact, the law of Louisiana provides no

effective method whereby arbitrary and capricious action by
-3 =
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registrars of voters way be prevented or redressed:; unreviewable --— - --
discretion was built into the test.

The State Board of Registration recently recognized
the arbitrary nature of the test, and, as indicated earlier in
this opinion, abandoned its general use after the institution of
this suit. Bowever, the Constitution and statutes of Louisiana
still require the use of the understanding and interpretation
test. And registrars have not entirely abandoned it, despite thé
ingtitution of the new test. For example, as late as April 1963
the Webster registrar was using the interpretation test because,
as she explained, "it's still on the books"; sometimes she gave
the citizeﬁship tesf: and sometimes the interpretation test.
Voters registering now could be challenged and purged in the

. future for\ngf: taking the Ainterpretation test -- should histox.;y
repeat itself. e is exactly what happehed in the middle
and late nineteen-fifties.

P. The statistics demonstrate strikingly the effect
of resurrection of the interprctation test. A report of the
Louisiana chereignty Committce, December 14, 1960, boasts:

We would likz to call your attention to the fact that,
during this four year period of time, from 1956 until
1960, 81,214 colored people became of voting age,
when the registration figures of colored people
actually declined 2,377. Going further during this

- four year period, we had 114,529 white people who

became of voting age and, during this four year

period of tima, the white registration increased

96,620.

‘ The State of Louisiana accomplished its purpose in th:
parishes where the constitutional interpretation test was used. !
In those twenty-one parishes, registration of white persons
between 1956 and December 31, 1960, increased from 161,069 to
162,427; registration of Hegroes dacreased from 25,361 to 10,256.
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We have considered the purpose of the test, how the
test was in fact used to accoumplish its purpose, and its effect.
No one doubts the broad scope of the State's power to
£ix reasonable, nondiscriminatory qualifications for voting con-
sistent with the Constitution. Thus, a literacy test bears a
reasonable relation to a governmental objective and, if it does
2; not perpetuate past discrimination, is 2 permissible requirement.
*{I]n our society . . . a State might conclude that only
those who are literate should cxercise the franchise.” Lassiter
5 v. Borthampton County Bd. of Elections, 1959, 360 U. S. 45,52,
e 799 §. Ct. 985, 3 L. Ed. 2d 1072. Since Louisiana has the highest

illiteracy rate in the nation, the State has even more reason

é» than most states to use a literacy test as a spur to improve the

level of the electorate. But tho understanding clause, which is

an interpretation test of the constitutions, must not be confused

with a literacy test or the two trecated as peers. Under Louisiana

3 vlaw, any literacy qualification is met by the requirement that
the applicant read to the registrar the Preamble of the United
'3 States Constitution. In fact, an applicant need write the Preamble
¢ only in his mother tongus, through ﬁhe dictation of an interpreter

if he ecannot spzak, read, or write English. La. Const. Art. VIII,

$ 1(c). Por éood mcasure, ability to f£ill out an application

form is an addition2l test of literacy. Moreover, under another
provision of the State Constitution, all of the time Louisiana has
ad n tag, - st § 2 80 _allowe lliterates to _vo e82
(La. R. 8. 18:36). In November 1962 the Statae carried 37,3635
41literates on tha registration rolls.
Ié 4o not have bafore us an intelligénce test

or a citizenship test having a rational relation with th; propei
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__government objective of giving the vo;ewo-nlyi to qualified persons.
Despite assurances by state officials at the meetings of the
registrars that this test meésures “only native intelligence”,

) the truth of the matte? is that there is nothing in native
intelligence that will enable those untutored in constitutional
law to give a reasonable interpretation of a highly technical
document containing such legal concepts as, for example, venue,
due process, the requisites of a criminal indictment, appellate
court jurisdiction, and jurisdictional amount. Whatever name
the State elects to give to the test, it is not'a test of intelli-
gence or citizenship when it enables a registrar to flunk eight
Negro school teachers while passing eight illiteraﬁe white
persons,83 |

As it is administered and as it wns iotoaled to be 0 lmin-
istered, the louisiana understanding and interpreiation test
bears no relation to reasonable voting requirements. If a regis-
trar should require an applicant to interpret Article X of the
Louisiana Constitution dealing with the distribution between
State and parish of ad valorcm severance taxas on sulphur on the
one hand and oil and gas on ths other hand, we would find it
impossible to holdvthat an interpretation of this provision
served a rational governméntal interest in withholding the suffrage
from unqualified votaers. Short of a government of philocsopher-~kings,
== and no one has ever describced Louisiana government in such
terms -- there is just no correlation between an ability to inter-
pret any section of the Louisianz Constitution a registrar may
thrust at an applicant for registration and a legitimate State
interest in an informcd electorata.

T T T Tha uwgly truth is, the nexus is with unléwful digcri-~
mination. The inaeradicable vice vitiating any relation to a

‘.‘
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legitimate governmental ¢bjective is the raw. power vested in the

tegis;;é£;.uT£é ;hfégt;iéted pd;er‘ﬁﬁiéh ﬁak;s the registrars'
«{ discriminatory and arbitrary conduct possible comes from the
words "understand” and “interprctation.” “Understand” and
*interpretation” are words without definite meaning in the law.
,, Their very ambiguity is the key to the legislative purpose.
*The terms 'read’, ‘speak’ and ‘write’, unlike the words
*understand’ ahd ‘explain’ have considerable objective content,
and the quantum of administrative decisioa that could be employed
within the framework of such terminology would seem to be negli-
gible. In contrast, . . . in both Louisiana and Mississippi
[a would-be] voter is required to give a ’reasonéble intefpre-
tation’of the éonstitution of the United States; The language
employed in these tests is similar to that of the Alabama
literacy amendment and, because of its vagueness, would appear
equally censurable.” Note, 49 Col. L. Rev. 1144, 1146 (1949).
The understanding and interpretation of anything is an
intimately subjective process. A communication of'thac under-
standing is itself subject to the understanding or interpretation
of the listener or reader. Even in an atmosphere of mutual
'cooperation and good will, it is often very difficult for one
person to know that the other actually understand# what is being
la;d or done. As appears from the evidence} ha;evar, in many
:eqisczation~offices in Louisiana the relation between the
Registrar and Negro applicants can hardly be described as
mutually cooperative. As Scenator Rainach and Mr. Shaw, officers

of the State of Louisiana, candidly described it, the registration

office in Louisiana is “the front line of the battle” to ratain

- a segregated socicty. S - —
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o Without help from Senator Rainach or Mr. Shaw, the

customs of generations, the mores of the community, the exposure
of the individual to segregation from the cradle make it difficult,
if not impossible, for a registrar to evaluate objectively what

is necessarily a subjective test. We are sensible of the

-registrar's difficﬁlties -- he must li;e with his friends -- but
wa must recognize that his predelictions weight the scales against
Negroes and hinder fair administration of an interpretation test
or a citizenship test. Where neither the Constitution nor the
statutes prescribe standards for any facet of the administration
of the test, ;he net result is full latitude for calculated,
purposeful discrimination and even for unthinking, purposeless
discrimination.’

In Davis v. Schnell, S.D. Ala. 1949, 81 F. Supp. 872,
2££'d memo. 1949, 336 U.S. 933, a three-judge court (Circuit
E Judge McCord and District Judges Mullins and McDuffie) had before
it the Boswell Amendment to the Alabama Constitution. This amend-
ment, adopted in 1946, permitted rogistration only of persons who
could "understand and explain” any article of the Pederal Consti-

tution. The Court dealt at length with the meaning of the word

AR

*understand”:

*As pointed out, ‘undérsctand’ may mean to
interpret. [Louisiana uscs both words.] This
meaning requires an exccedingly high, if not impossible
standard. The distinguishcd Justices of the Supreme
Court of the United States have frequently disagreed
in their interpretztions of various articles of the
Constitution. We learn frcm history that many of the
makers vz -thae Constitution did not understand its pro-
visions; mamy of them understood and belicved that its
provisions gave the Suprome Court no power to declare
an act of Congress unconstitutional. An understanding
or explanation given by the Suprema Court a few years
ago as to the meaning of thc commerce clause does not

_apply today. Among our most lcarned judges there
are at least four diffurant understandings and
explanations of thea Pourteunth Amundmant to the Con~




. of the amendment. The Court was concerned therefore with only.a

__stitution as to whether it made the first eight 3
Amendments applicable to state action.” Such a~ =~ T ————F
rigorous standard . . . illustrates the complete—
ness with which any individual or group of pros-
pective electors, whether white or Negro, may be
deprived of the right of franchise by boards of
registrars inclined to apply this one of the
innumerable meanings of the phrase. - - ." 81 F.
Supp. at 877-78.

pavis v, Schnell was heard shortly after the adoption

few examples of arbitrary action and concentrated its discussion
on the inherent potential for discriminatory and arbitrary admin-
istration. The Court held that the understanding clause viélated
the Pourteenth Amendment:

*po state it more plainly, the board has the right to
reject one applicant and accept another, depending
solely upon whether it likes or dislikes the under-
standing and explanation offered. To state it even
more plainly, the board, by the use of the words
sunderstand and explain,*® is given thc arbitrary

power to accept or reject any prospective elector

that may apply, or, to usc the language of Yick Wo

v. Hopkins, 118 U. S. 355, 386, 6 S. Ct. 1064, 1069,

30 L. EQA. 220, these words ‘actually do confer, not a
discretion to be exerciscd upen 2 consideration of the
circumstances of c¢ach case, but 2 naked and arbitrary
power to give or withhold coasent. . . ." Such
arbitrary power zmounts to 2 denial of the equal pro-
tection of the law within the meaning of the Pourteenth
pmendment to the Constitution. . . ." 81 F. Supp. at
8780 ’ )

The Court also held that both the legislative purpose and the
administration of the test violated the Pifteenth Amendment:

*It, thus, clearly apzears that (the Boswell}

Amcadment was intended to be, and is beiag uszd for
the purpose of discrizinating 2gaiast applicants for
the franchise on the basis of race or color. Therefore,
we are necessarily brought to the conclusion that the
Amendment to the Coastitution cf Alabama, both in its

cot and the manner of its a-ainistration, is uncons
gtitutioncl, beczusc it violatcs the Pifteenth Pmend~
ment. VWhilc it is true chot there is no rention of race

S ——— et el

olor in the Bgswell Amendment, this does not save L
iggphasis supplied.) '

Rofarring to Davis v. Schnell im L2ssiter v. Fortho

grmpton Election Board the Suprome Court has said:
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*In Davi3 v. Schnell . . . the tost was the citizen's 3
ability to ‘u. '=rstand and explain’ an article of the ,
Pecderal Constitution. The legislative setting of that B )
provision and the great discretion it vested in the
. registrar made clear that a literacy requirement was L
- werely a device to make racial discrimination easy.” - '

The Pifth Circuit has :ecent;y.applied the Davis wv. EH
Schnell :ationale in an action by the United States under 42
U.S.C.A. 1971 (c) against the Board of Registrars of Dallas .
Lounty, Alabama., Dnited States v. Atkins, No. 20325, September
30, 1963. In that case the district court held that the prior
Soard had discriminated against Negroes, the ;utren: Board héd
|ot. Section 1Bl of the Alabama Coanstitution provides thz.xt the
oards of registrars, in determining the gqualifications of appli-
cants, use a questionaire so worded that the answéts would give
information naecessary or proper to enckle the boards to pass upon
;t the qualifications of the applications. The pradecassor to
Section 181 was “the understand and explain™ clause struck down

in Davis v. Schnell. There was "no sct standard for the ‘grading’

of questionaires.* The Court of Appeals held that “this is pre-

‘cisely the sort of practice condemnced in Davis v. Schrnell” and

grantéd an injunction against the currcnt Board rejecting appli-
cants for errors or omissicas in ihe questionaire until they pre-
sented to the court a "definite set of standards” which would
meat the approval of the court.

The State of Louisiana itsclf, through its authorized
legal advisory aéenty, the Louisiana Law Institut:f has questioned
the constitutionality of thc inteipretation test. Act 52 of the
Louisiana lugislature cf 1946 directed the Louisiana LaQ Institute
to prepare a Qraft or "projct of a Constitution for the State of .
Louisiana®. In 1954 the work was completed and circulated by
‘tho Scatc?s After a thorough study of the law, the Institute
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- concluded that if the provisions of the Louisiana Constitution
establishing an understanding and interpretation test were

attacked in court, "Certainly if the same charges could be

’? successfully made concerning the Louisiana provisions [as were
. 86
made in Davis v. Schnell], they would be uncoastitutional.”

.The Reporter commented that “although discrimination in adminis-

tration was found [in Davis v. Schnell], the lower court . . .

4 declared the provision uaconstitutional on_its face because it

Jurnished no test: or standard to control administrative dis-

cretion”, The‘institute summarized its position as follows:
“l. The Institute in deleting these qualifications
was influenced by the following considerations:

a. The Qoubtful constitutionality of the
Present provisions;

b. The arbitrary power they give to regis-
trars of voters, since no objective criteria
are provicded: and

€. The avthority given thc legisiature under
the Prciet to require azdditional educational
qualifications.”

In Darby v. Daniel, S.D.Miss. 1958, 168 P. Supp. 170,
a three~-judge court (Circuit Judge Camerorn and District Judges
Mize and Clayton) distinguishe2 the Boswcll Amendment from a
His;issippi provision requiring voters to "understand . . . and
.give a reasonable interprctation” of “aay section of the Con-
i stitution” of Mississippi. The Darby Court found that,
unlikc the Boswell Amcndment, thce Mississippi understanding
test did not grant arbitrary power and that therc was no
evidence of its having becn uscd arbitrarily. In this Mississippi
casae, although the Court dcclarcd that it could find no legislative
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purpose to discriminate and no proof showing racial discrimination,

both present in tha instant case, the actual narrow holding in
Darby was cnly that thc plaintiff was not qualificd and had not
exhaustcd his stata rcemedics.




WiéL due deference, we cannot see any substantial

i' T, difference betweun "understand and explain® (The Boswell Amend-

. ment) and "understand . . . and give a reasonzble interpretation®.

- As pointed out carlier, the Mississippi understanding clause is
the same test the Louisiana dalegates to the Constitutional Con-
vention of 1898 could not stomach which was swallowed without
gagging gg the stronger-stomached delegates to the Convention

of 1921. The dicta in Darby v. Dzniel must yi2ld to the Supreme

Court’s holding in Davis v. Schnell.

If it may be said that in Trudeau v. 3Barnes, 5 Cir.
1933, 65 P. 23 563, this Court uphcld the validity of the Louisiana
interpretation test, that decisica is no longer the law, in the

light of Davis ‘v. Schncll and the morc racent cascs. The Trudcau

court, perhaps becausc of the pecr prescntaticn cf the case, was
unable to find that the intcerpretation tost was adopted far the

purpose of Jdisfranchising thc Nigro. However, in Trudcau the

Court faced a sut of circumstances, cimplotely Sifferent from

the circumstances this Court foces. (1) The case was an action

at law against tho registrzr for damzages.  (2) Th: case was

Qecided cn 2 meticon to dismiss, s¢ thant the Ceurt &iZ aot have
the benefit of cvidence ¢f 2 liscriminzatoury purgxse and éroof
of thce discriminatory affuct of the iatcrpretatica tost. (3) At
éﬁ the time the casc was dgeiled, the law required the plaintiff

to exhaust his aldministrative rcmely. By oxpress prevision in

the Civil Rights Act as wcll o3 under Lanc v. Wilscn, it is no

-~ .

longer necessaé&.!ﬁr a plaintiff to e&xhaust state rcemaedics.
Bach rcgistrar in Louisicnz is the sola julge of whether
to apply tho inturprotaticn test or not to 2pply it and whathor

an applicant quz2lifics. Ths judgment is meda without guidanca,
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